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burse the plaintiff for losses. The defendant should have pleaded perform- 
ance, or traversed the allegation of embezzlement. A plea that the plaintiff 
was not damnified when he had alleged the loss of certain moneys, was 
frivolous. 2 Chitty Pi,. (1809 ed.) 481; Holmes v. Rhodes, 1 Bos. &P. 638- 
640; Cutlery. Southern, 1 Saund. 116, note 1; 5 Wentworth Pl. 490. On 
demurrer, the whole record is opened, and judgment will be rendered against 
the party who committed the first fault in pleading. McDonald v. Wilkie, 
13111. 22, 54 Am. Dec. 423; Hickok v. Coates, 2 Wendell 419, 20 Am. Dec. 
632. 

Sales— Failure to Deliver — Effect of Commercial Agency on 
Reports. — Plaintiff contracted to sell and deliver underwear on credit. After 
a partial delivery he refused to complete the contract because of an unfavor- 
able report as to defendant's financial standing received from a commercial 
agency. In an action for the price of the part already delivered, Held, that 
defendant could recoup damages for the breach of the seller's contract. 
Kavanaugh v. Rosen (1902), — Mich.— ,92 N. W. Rep. 789. 

When the buyer on credit becomes insolvent the seller may refuse to per- 
form the contract. Mechem on Sales, sec. 1903. Insolvency in this con- 
nection means simply "a general inability to pay one's debts, or meet one's 
financial obligations." Mechem on Sales, sees. 1519, 1540, citing Crum- 
meyv. Raudenbush. 55 Minn. 426, 56 N. W. R. 1113; Tuthillv. Skidmore, 
124 N. Y. 148, 26 N. E. R. 348. It need not be actual, but may be simply 
apparent insolvency. Diem v. Koblitz, 49 Oh. St. 41, 34 Am. St. 531, 29 
N. E. R. 1124. Inability to pay debts as they mature in the ordinary course 
of business constitutes insolvency, though one's assets be actually greater 
than his liabilities. Mechem on Sales, sec. 1540, citing Wager v. Hall, 
83 U. S. 584; Bloomingdale v •. Memphis, etc., R. Co., 6 Lea (Tenn.), 616; 
Jeffries v. Fitchburg R. R., 93 Wis. 250, 67 N. W. R. 424, 57 Am. St. R. 919, 
33 I/. R. A. 351. Clearly a commercial agency report would not justify a 
refusal to deliver. Nor can the seller delay shipment for a reasonable length 
of time in order to investigate the buyer's commercial standing. Oklahoma 
Vin. Co. v. Hamilton (1902), — Ala. — , 32 S. Rep. 306. 

Sales — Partial Delivery.— Plaintiff's salesman took an order for 
jewelry, subject to approval by his employer, in which appeared this clause, 
"Goods delivered to customer when delivered to transportation company." 
As an inducement to the purchase, a showcase was to be furnished free. 
Plaintiff sent no notice of acceptance, but immediately shipped the showcase 
by freight, and later sent the jewelry by express. Defendant refused to 
accept the jewelry, which arrived three weeks before the showcase. In an 
action for the price, Held, there could be no recovery. Price v. Engelke 
(1903), — N. J. — , 53 Atl. Rep. 698. 

The court says that "the contract being entire and indivisible the 
defendant was not bound to accept any part of the goods unaccompanied by 
remainder — unless she was notified that the remainder were to be delivered 
shortly, and not even in that event unless she was given the option to accept 
conditionally" the part already delivered; that delivery to the carrier must be 
such as would have been good if made to the vendee personally. The right 
to refuse a partial delivery is not waived by accepting the part shipped, unless 
such acceptance is voluntary and made with the knowledge that the shipper 
does not intend to comply fully with the contract. Nightingale v. Eiseman, 
121 N. Y. 288, 24 N. E. R. 475 ; Mechem on Sales, sec. 1162. When no 
particular carrier is designated, the shipper may select the usual or customary 
one for the class of goods ordered. Robinson v. Rogue, 86 Ala. 257, 5 S. Rep. 



